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[Paintiffs HOOGOVENS, aforeign sted producer and its effiliated U.S. importer, move for judgment
on the agency record contesting Commerce's level of trade determination in its Final Results of the third
adminigrative review of the antidumping duty order on certain sted products from The Netherlands.
The Find Results are remanded to Commerce for clarification of the evidentiary basis for its
determination that Hoogovens sales were made a two levels of trade, Commerce's dleged use of
facts otherwise available and adverse inferences pursuant to 19 U.S.C. 8 1677¢(a) and (b), and
explication of Commerce' s compliance, if any, with 8 1677m(d).

Domedtic sted industry plaintiffs move for judgment upon the agency record contesting Commerce
determinationin its Fina Results not to apply its reimbursement regulation, 19 C.F.R.§ 353.26(a), in
caculaing Hoogovens margins of dumping, and Commerce' s trestment of Hoogovens home market
warranty and technical service expenses as direct expenses. Commerce ‘s reimbursement
determination is supported by substantiad evidence on the record and is affirmed. The Find Results are
remanded to Commerce to reconsider its trestment of warranty and technical service expenses]

Dated: January 21, 2000

Powd|, Goldgtein, Frazer & Murphy, LLP (Peter 0. Suchman, David J. Sullivan, and Niadl P. Meagher,
Esgs,) for plaintiffs Hoogovens Stad BV and Hoogovens Sted USA, Inc.

Skadden, Arps, Sate, Meagher & Flom LLP (Robert. Lighthizer and John J. Mangan, Esgs.) for
plaintiffs U.S. Sted Group A Unit of USX Corporation, Bethlehem Sted Corporation, Inland Stedl
Indudtries, Inc., LTV Sted Company, Inc. and National Stee Corporation.
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David W. Ogden, Acting Assstant Attorney Generd; David M. Cohen, Director, Commercid
Litigation Branch, Civil Divison, United States Department of Judtice (Katherine A. Barski, Attorney);
David R. Mason, Jr. , Attorney Advisor, Office of Chief Counsdl, United States Department of
Commerce, of counsd, for defendant.

OPINION AND ORDER

WATSON, SENIOR JUDGE:

INTRODUCTION

Raintiffs' move for judgment upon the agency record pursuant to Rule 56.2 of the rules of the
United States Court of International Trade chalenging certain determinations made in the find results of
the third annual adminigrative review by the Internationa Trade Adminigtration, United States
Department of Commerce ("Commerce") of the antidumping duty order covering certain cold-rolled

carbon sted flat products from the Netherlands.? Certain Cold-Rolled Carbon Steel Flat Products From

the Netherlands Final Results of Antidumping Duty Adminidrative Review, 63 Fed. Reg. 13,204

(Dep't. of Commerce, March 18, 1998) (“Find Results’), for the period of August 1, 1995 through July

31, 1996 (the "POR").2 Commerce initiated the third administrative review on September 17, 1996.

Initiation of Antidumping and Countervailing Duty Adminidretive Reviews, 61 Fed. Reg. 48,882 (Dep'’t

! Domegtic stedl industry plaintiffs are: U.S. Sted Group, A Unit of USX Corporation;
Bethlehem Sted Corporation; Inland Sted Indudtries, Inc.; LTV Stedd Company, Inc.; and Nationa
Sted Corp. (collectively, "domestic steel producers’). Hoogovens Stad BV is a Netherlands sted
producer and Hoogovens Sted USA, Inc. isan affiliated U.S. importer (collectively, "Hoogovens').

Antidumping Duty Order: Certain Cold-Rolled Carbon Sted Flat Products From the
Netherlands, 58 Fed. Reg. 44172 (Dep’'t of Commerce, August 19, 1993).

3Commerce had previoudy conducted administrative reviews covering the periods 1993/94
and 1994/95.
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of Commerce, Sept. 17, 1996).* Commerce published the preliminary results of the third administrative

review on September 9, 1997, Certain Cold-Rolled Carbon Steel Flat Products from the Netherlands:

Preliminary Results of Antidumping Duty Adminidretive Review, 62 Fed. Reg. 47,418 (Dep't of

Commerce, September 9, 1997). The administrative review was conducted under the provisions of
section 751(a)(1) of the Tariff Act of 1930, as amended, 19 U.S.C. § 1675(a)(1), and the court's
jurisdiction is predicated on 19 U.S.C. § 1516a(a)(2)(B)(iii) and 28 U.S.C. § 1581(c).

PARTIES CONTENTIONS

HOOGOVENS contend: (1) sinceit did not claim any leve of trade adjustment, Commerce
acted contrary to law in placing a burden of proof on Hoogovens to demonstrate that its sales were not
made at two levels of trade in the home market and export market; (2) Hoogovens' information
submitted in response to Commerce' s questionnaires was complete, detailed, and responsive, and al
evidence of record shows sales were made at one level of trade; (3) since Hoogovens fully responded
and provided detailed information to Commerce s questionnaires and otherwise fully cooperated,
Commerce ingppropriately used facts available and adverse inferences pursuant to 19 U.S.C. §
1677¢(a) and (b) in determining that sales were made at two levels of trade; (4) Commerce failed to
give Hoogovens prompt notice of any inadequacy or deficiency in the responses and give Hoogovens an
opportunity to remedy deficiencies, in violation of § 1677m(d); (5) Commerce s determination that there

was no reimbursement of antidumping duties and that warranty and technical service expensesin the

4 Because the third review was initiated after January 1, 1995, the applicable antidumping law and
regulations are those in effect following the changes in law by the Uruguay Round Amendments Act,
Pub. L. No. 103-465, 108 Stat. 4809 (1994) (the “URAA”). See URAA § 291(a)(2), (b); NSK LTD. v.
Nippon Pillow Block Sdes Co., Ltd., 190 F.3d 1321, 1325 (Federd Circuit, September 2, 1999), citing
Cemex, SA. v. United States, 133 F.3d 897, 899 n. 1 (Fed. Cir. 1998).
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home market were properly treated as direct are supported by substantial evidence on the record.

Domedtic sted producers claim: (1) Commerce' s determination there was no reimbursement of
antidumping duty assessments and failure to apply its reimbursement regulation, 19 C.F.R. 8 353.26(a),
is unsupported by substantia evidence on the record and contrary to law since the evidence of record
shows financid intermingling directly linked to reimbursement; (2) Commerce treetment of Hoogovens
unsegregated direct and indirect warranty and technica service expenses in the home market asal direct
is contrary to law; (3) Hoogoven's information, including that submitted in the second adminigtretive
review, establishestwo levels of trade, and Commerce sleve of trade determination is supported by
substantial evidence on the record and isin accordance with law; (4) Commerce properly resorted to
facts otherwise available in compliance with 19 U.S.C. § §1677¢(@) and 1677m(d).

Defendant contends. (1) Hoogovens failed to sustain its burden of proof that its home market
and U.S. sdeswere made at the same level of trade; (2) Commerce s determination that sales were
made at two levels of trade is supported by substantial evidence on the record; (3) Commerce's
determination that Hoogovens sales were made at two levels of trade is based, in whole or in part, on
facts otherwise available pursuant to § 1677e(a), but not on adverse inference pursuant to 8 1677e(b);
(4) Commerce s determinations that the U.S. importer’ s restructuring did not involve financia
intermingling linked to reimbursement of antidumping duties and that the rembursement regulation should
not be applied to Hoogovens is supported by substantial evidence on the record and isin accordance
with law; (5) Commerce may have erred in its trestment of warranty and technica service expensesin
the home market as dl direct, and therefore, the case should be remanded for reconsideration of such

EXPENSES.
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REIMBURSEMENT OF ANTIDUMPING DUTIES

Inits Fina Results Commerce determined that Hoogovens had overcome a rebuttable
presumption that it was continuing to reimburse the affiliated U.S. importer for assessments of
antidumping duties® Domestic stedl producers, however, insist that since the evidence of record
edablishesthefinancid restructuring of the importer condtituted nothing more than a post hoc attempt
by Hoogovens to avoid the application of the reimbursement regulation and involved financid
intermingling linked to rembursement, Commerce' s reimbursement determination is unsupported by
substantial evidence on the record and otherwise contrary to law.

For the following reasons, the court sustains Commerce' s reimbursement determination.

>During the third administrative review, Commerce issued the following proposed statement of
policy concerning rebuttable presumptions of reimbursement of antidumping duty assessments:
"[Commerce] continues to presume that exporters and producers do not reimburse importers for
antidumping duties, absent direct evidence of such activity. However, where [Commerce] determinesin
the final results of an administrative review that an exporter or producer has engaged in the practice of
reimbursing the importer, [Commerce] will presume that the company has continued to engage in such
activity in subsequent reviews, absent a demonstration to the contrary. Accordingly, if the producer or
exporter claims that the reimbursement situation no longer exists, such producer or exporter must satisfy
[Commerce] that (1) the importer is solely responsible for the payment of the antidumping duty, and (2)
either (@) the importer was, and continues to be, financially able to pay the antidumping duties, or (b) a
corporate event, such as a corporate restructuring or a capital infusion, enabled the importer to generate
enough income to pay such duty.” Finad Results at 13213 (citing to December 18, 1997 Supplemental
Questionnaire, Conf. Doc. 44, at 1).

The domestic producers opposed the policy insofar as the reimbursement regulation would not be
applied when a corporate event, such as a capitd infusion, "enabled the importer to generate sufficient
income to pay" antidumping duties. Petitioners Comments on Hoogoven's Supplemental Questionnaire
Response (Jan. 30, 1998), Pub. Doc. 102 at 9. See Inland Stedl Industries, Inc. v. United States, 188 F.
3d 1349 (Fed. Cir. August 24, 1999 (vdidity of agency presumptions are subject to judicia review).

Because Commerce found in the first administrative view that Hoogovens reimbursed its U.S.
affiliate for antidumping duties, following its new policy guidelines in the third review, Commerce
presumed that the earlier reimbursement activity continued, thus putting the burden of proof on
Hoogovens and its U.S. affiliate to demonstrate the absence of reimbursement activity during the POR.
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Commerce's reimbursement regulation, 19 C.F.R. 8 353.26(a), provides, so far as pertinent,
that Commerce will deduct from United States price the amount of any antidumping duty thet the
producer or resdler (1) paid directly on behdf of the importer, or (2) reimbursed to the importer. The
gpplication of the regulation effectively increases the margin of dumping, and hence the amount of
antidumping duties assessed, by the amount of any reimbursement of antidumping duties. See Color

Tdevison Recavers from the Republic of Korea: Find Results of Antidumping Duty Adminidrative

Review, 61 Fed. Reg. 4408, 4410 (Dep't of Commerce, 1996) ("In effect, antidumping dutiesraise
prices of the subject merchandise to importers, thereby providing alevel playing fidd upon which injured
United States industries can compete. The remedid effect of the law is defeated, however, where
exporters themsdlves pay antidumping duties, or reimburse importers for such duties'). See also

Torrington Co. v. United States, 127 F.3d 1077, 1080-81 (1997).

The objective of the reimbursement regulation is to ensure that the remedia purpose of the
antidumping law is not compromised by the payment or reimbursement of antidumping duties by the
foreign producer and exporter that would in effect relieve the importer of the financia consequences of

dumping. In Hoogovens Stadl BV v. United States, 4 F. Supp. 2d 1213, 1217 (CIT 1998), the court

addressed the purpose of the reimbursement regulation:

If the exporter assumes the cost of antidumping duties, an importer
could continue to import at the lower, dumped price. U.S. producers
would remain a a competitive disadvantage without the benefit of a
viable remedy for the injury caused by the dumped imports. The
regulation preserves the satutory remedy by accounting for the amount
of duties reimbursed or paid by the exporter S0 that the find assessed
duty will remedy the injury. Presumably, an exporter will be rductant to
continue paying the cost of antidumping duties because the margin will
increase accordingly each time Commerce reviews it. Thus, the effect
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of the [antidumping] order on import prices will be preserved.

Domestic sted producer plaintiffs contend that in accordance with its established practice to
apply the reimbursement regulation to affiliated parties where the record shows "financid intermingling
linked to reimbursement,” Commerce should have applied the regulation to Hoogovens since the record
of this review establishes that the capita restructuring of the U.S. ffiliate involved such financid
intermingling. Defendant and Hoogovens, however, argue that the facts of record demondrate that in
the restructuring there was no financid intermingling linked to rembursement of antidumping duties
within the POR.

The court finds that Commerce’ s reimbursement determination is supported by substantial
evidence on the record and is not contrary to law.

Initsfirst adminigtrative review, covering the period of August 18, 1993 through July 31, 1994,
Commerce determined that pursuant to an agreement between the parties, Hoogovens reimbursed its
affiliated importer for antidumping duties, 61 Fed. Reg. 48,465 (Sept. 13, 1996), and accordingly,
Commerce deducted antidumping duties from United States price pursuant to the regulation, 19 C.F.R.

§ 353.26; 61 Fed. Reg. at 48,470. In Hoogovens Staal BV_v. United States, supra, thefind results of

the first adminidirative review were affirmed.

However, in the second adminigtrative review, Commerce found Hoogovens was no longer
reimbursing its affiliated importer for payment of antidumping duties, and therefore, Commerce did not
find reimbursement had occurred during that period of review. 62 Fed. Reg. 18,476, 18,477-78 (Dep't

of Commerce, April 15, 1997). In Bethlehem Stedl Corp. v. United States, 27 F. Supp. 2d 201, 207-

08 (CIT 1998), Commerce's determination there was no reimbursement of antidumping duties was
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sustained by the court based on evidence that: (1) Hoogovens and its affiliated importer had revised their
agency agreement, thereby making the importer solely responsible for paying any antidumping duties to
be assessed; (2) the importer had begun refunding to the producer antidumping duty cash deposits
previoudy advanced.

Asindicated above, in the Find Results of the third review, after applying arebuttable
presumption of reimbursement and putting the burden of proof on Hoogovens, Commerce determined
that on the basis of the facts of record no reimbursement for antidumping duties occurred during the
POR. Commerce examined the corporate restructuring in Hoogovens United States operations and
found that the U.S. affiliate had "the financid ability [on its own] to generate sufficient income to pay

antidumping dutiesto be assessed.” Find Results at 13215. Commerce States.

We agree with petitioners that, under certain circumstances, the
corporate event, such as acapitd infuson, may be the very means of
reimbursing the importer. The Department’ s policy is crafted to address
the ingances in which there has been afinding of rembursement and the
importer isfinancidly unable to pay the duty on its own. In that
circumstance, the Department will determine that the importer must
continue to rely on reimbursements, such asintracorporate transfers,
from the producer or exporter in order to meet its obligation to pay the
duties. However, where a corporate event, such as restructuring, has
occurred, the importer must demondtrate that this event provides a
continuing source of income to the importer such that the importer is
able to pay the antidumping duty on its own (i.e., based upon the
importer’ stotal income). In contrast, a capitd infusion that is used to
pay antidumping duties directly would condtitute further rembursement
of antidumping duties. In such a case, the Department will deduct the
amount of the reimbursement from U.S. price in cdculating the dumping
meargin.
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Find Reaultsat 13214.

In the Find Results Commerce concluded from the amended agreement of December 18, 1996
between Hoogovens and its U.S. ffiliate (Commerce Reimbursement Memorandum of August 29,
1997, Conf. Doc. 34, a 2 ), and other evidence on the record that "Hoogovens has met its burden of
edtablishing that its affiliated importer, HSUSA, (1) is solely responsible for the payment of the
antidumping duties in thisreview; and (2) hasthefinancid ability to generate sufficient income to pay
the antidumping duties to be assessed.” Find Results at 13215. Commerce aso found that there was no
longer any agreement to reimburse the affiliated importer for antidumping duties to be assessed, that the
U.S. dffiliate refunded to Hoogovens the sums advanced for the payment of cash deposits for
antidumping duties, and that the importer is generating sufficient income to pay the duties on its own.
Therefore, based on the foregoing facts of record, Commerce determined that no reimbursement
existed. Find Resultsat 13215.

As noted above, in Bethlehem, Stedl, 27 F. Supp. 2d at 207, the court held that the provisons

of the revised agency agreement which diminated reimbursement of antidumping duties, and the refund
of cash deposits for antidumping duties congtituted substantial evidence to support Commerce's
determination not to apply the reimbursement regulation in the second adminigtrative review. On the
basis of the adminigtrative record in the third review, no different conclusion is warranted here since
there is no evidence rdated to the restructuring that shows a concrete link between any of the

restructuring events or transactions and reimbursement of antidumping duties. See Torrington Co. v.

United States, 127 F.3d at 1077 (application of the reimbursement regulation requires the showing of

“some concrete link” between particular intracorporate transfers and payment of antidumping duties).
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Commerce sfactud predicates, as set forth in the Find Reaults, for its determination there was no
reimbursement of antidumping duties during the POR are consstent with afinding of no financid
intermingling linked to reimbursement.

The court will uphold Commerce's determination unlessit is found “unsupported by subgtantia

evidence on the record, or otherwise not in accordance with law.” The Thai Pineapple Public Co., Ltd.

v. United States, 187 F.3d 1362, 1365 (Fed. Cir. July 28, 1999) (citing Micron Technology, Inc. v.

United States, 117 F. 3d 1386, 1393 (Fed. Cir. 1997) (quoting 19 U.S.C.
§ 1516a(b)(1)(B)(i)). "Substantia evidence" is "more than amere scintilla and such relevant evidence as

areasonable mind might accept as adequate to support a conclusion, taking into account the entire

record, including whatever fairly detracts from the substantidity of the evidence." Atlantic Sugar Ltd. v.
United States, 744 F.2d 1556, 1562 (Fed. Cir. 1984). The Supreme Court has stated that "substantial
evidence' is"such relevant evidence as a reasonable mind might accept as adequate to support a

concluson.” Universal Camera Corp. v. NLRB, 340 U.S. 474, 477 (1951) (quoting Consolidated

Edison Co. v. NLRB, 305 U.S. 197, 229 (1938)). "Subgtantia evidence' has also been defined as

evidence "which could reasonably lead to [Commerce's] conclusion,” so that the conclusion can be

described asa"'rationa decison." Matsushita Elec. Indus. Co., Ltd. v. United States, 750 F.2d 927,

933 (Fed. Cir. 1984).
Additiondly, in reviewing agency determinations the court declines to reweigh or reinterpret the

evidence of record. See Consolo v. Federd Maritime Comm’'n, 383 U.S. 607, 620 (1966) (noting that

the substantia evidence standard "frees the reviewing courts of the time-consuming and difficult task of

weighing the evidence, it gives proper respect to the expertise of the adminidtrative tribuna and it helps
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promote the uniform application of the statute”). It is not the province of this court to review the record
evidence to determine whether a different conclusion could be reached, but to determine whether
Commerce's determination is supported by substantia evidence. See Inland Sted Indudtries, Inc. v.

United States, 188 F.3d 1349, 1359 (Fed. Cir. August 24, 1999), citing P.P.G. Indus., Inc. v. United

States, 978 F.2d 1232, 1236 (Fed. Cir.1992). See also Consolo, 383 U.S. a 620 ("the possibility of

drawing two inconsistent conclusions from the evidence does not prevent an adminidrative agency's
finding from being supported by substantia evidence”).

Domestic stedl industry producers contend that Commerce ignored record evidence of
financid intermingling linked to reimbursement. Commerce, however, closdy examined the events and
circumstances surrounding the corporate restructuring of Hoogovens U.S. &ffiliate and concluded there
was nothing of record to suggest that there was a reimbursement of antidumping duties. Investigations
of corporate restructurings and other corporate events for purposes of the antidumping laws involve
inquiries into complex economic, accounting and financia matters in which Commerce has particular
expertise, and Commerce's determinations in such matters are entitled to deference. See The Thai

Pineapple Public Co., Ltd., 187 F.3d at 1365. That plaintiff can point to evidence . . . which detracts

from . .. [Commerces] decison and can hypothesize a. . . basisfor acontrary determination is neither

surprising nor persuasive.” Matsushita Elec. Indus. Co., 750 F.2d at 936. See also United States Stedl

Group v. United States, 96 F.3d 1352, 1357 (Fed. Cir. 1996) (Agency determinations must be
sugtained if reasonable, whether or not the court would have come to the same conclusion in reviewing

the evidence in the firgt ingance); P.P.G. Indudtries, 978 F.2d at 1237 (quoting Consolo v. Fed.

Maritime Comm'n, 383 U.S. 607, 619-20 (1965)) (“[T]he possibility of drawing two inconsistent
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conclusions from the evidence does not prevent an adminigrative agency’ s finding from being

supported by subgtantia evidence.”); Arkansas v. Oklahoma, 503 U.S. 91, 113 (1992) (court should

not supplant agency’ s findings that are supported by substantia evidence merely by identifying

dternative findings supported by substantial evidence). See dlso The Thai Pinegpple Public Co., Ltd.,

187 F.3d at 1365 (citing Hijitsu General Ltd. v. United States, 88 F. 3d 1034, 1044 (Fed. Cir. 1996).

Thereis no gatute governing how Commerce must address reimbursement of antidumping
duties, but as previoudy noted, Commerce promulgated a reimbursement regulation, 19 C.F.R. 8
353.26. The regulation, however, does not specifically address corporate restructuring or capital
infusons. In furtherance of implementing its reimbursement regulation, Commerce issued the atement
of policy discussed supra at footnote five.  As noted therein, domestic producers disagree with
Commerce that its reimbursement regulation should not be applied when a corporate event, such asa
capita infusion, “enabled the importer to generate sufficient income to pay” antidumping duties.

Statement of Policy, see n.5, supra.

Asthe Supreme Court ingtructed in its landmark decision, Chevron U.S.A. v. Natural

Resources Defense Council, 467 U.S. 837, 842-43 (1984), where "the intent of Congressis clear, that

isthe end of the matter; for the court, aswell as the agency, must give effect to the unambiguoudy
expressed intent of Congress. However, in the abosence of clear legidative guidance, the reviewing court

must defer to the Department's reasonable legal interpretations.” See also NSK Ltd. v. Koyo Seiko

Co., Ltd., 190 F.3d 1321 (Federal Circuit September 2, 1999), citing Timex V.1., Inc. v. United

States, 157 F. 3d 879, 881-82 (Fed. Cir. 1998); The Tha Pineapple Public Co., Ltd., 187 F. 3d at

1365; British Sted PLC v. United States, 127 F.3d 1471, 1475 (Fed. Cir. 1997; Torrington Co. V.
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United States, 82 F. 3d 1039, 1044 (Fed. Cir. 1996); Koyo Seiko v. United States, 36 F. 3d 1565,

1573 (Fed. Cir. 1994); Daewoo Elec. Co. v. International Union, 6 F. 3d 1511, 1516 (Fed. Cir.

1993), cert. denied, 512 U.S. 1204 (1994).

In the Find Reaults, Commerce found that "the facts and circumstances surrounding the
corporate restructuring are clear and consistent with the purposes of the [reimbursement] regulation. Id.
at 13214. Fundamentally, of course, substantial deference must be given to an agency's interpretation of
its own regulations that implement a satute that it adminigters. "[S]ubstantial deference [is owed)] to
Commerce's interpretations of isown regulations.” NSK Ltd., 190 F.3d at 1326 (citing Torrington Co.
v. United States, 156 F. 3d 1361, 1363-64 (Fed. Cir. 1998). Asthe court observed in Torringtor
"[T]he agency's interpretation must be given controlling weight unlessit is plainly erroneous or

inconggtent with the regulation . . . This broad deference is dl the more warranted when, as here, the

regulaion concerns a complex and highly technical regulatory program, in which the identification and

dassfication of relevant criteria necessarily require sgnificant expertise and entail the exercise of

judgment grounded in policy concerns.” (Emphasis added.) With respect to the gpplication of the

reimbursement regulation to corporate restructuring activities, the foregoing quotation from Torrington is

especidly in point. See aso Torrington, 127 F. 3d at 1080 (citing Thomeas Jefferson Univ. v. Shdda,

512 U.S. 509, 512 (1994)); Asociacion Colombiana de Exportadores de flores v. United States, 903

F. 2d 1555, 1559 (Fed. Cir. 1990) ("When the construction of an administrative regulation rather than
adatute isin issue, deferenceis even more clearly in order™).
Domedtic stedl industry producers contend that Hoogovens engaged in restructuring intended

soldy to avoid the gpplication of the reimbursement regulation and has failed to provide any other



Consol. Court No. 98-04-00926 Page 14

rationae for the restructuring; and that a restructuring intended to provide the importer with continuing
financid ability to generate income to pay antidumping duties on its own is an unlawful circumvention of
the regulation. The court must regject as a totally unsound concept that avoidance of the application of
the rembursement regulation in the manner dluded to by domestic sted industry plaintiffs should itsdlf
be a basis for gpplying the regulation.

As aptly pointed out by the Government, adoption of the domestic stedl producers position
would mean in effect that afinancia restructuring intended by the parties to avoid the need for future
reimbursements would itsdf be a salf-defeeting “reimbursement.”  According to the Government, "[tihe

reimbursement regulation was not intended to lock importersinto successive reimbursement findings,

regardless of any amdliorative steps [including restructuring] importers may teke." Deft's Mem. in Partia

Opp. to Pitf’ sMotions at 32. Moreover, the court must agree with defendant that to interpret the

regulation in the manner insisted upon by domestic producers would require Commerce to parse dl
corporate restructurings and other such events, which businesses engage in for various and sundry
reasons, to determine whether or not (or to what extent) an intent to provide the importer with financia
ability to pay antidumping duty assessments on itsown was a moativation for the restructurings, which
would be extremely burdensome at best, and perhaps impractical.
Commerce s reimbursement determination is supported by substantia evidence on the record
and is not contrary to law. Therefore, the determination is sustained.
LEVEL OF TRADE
l.

BURDEN OF PROOF
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Pursuant to 19 U.S.C. § 1677b(a)(7), Commerce makes comparisons of normal value and
export price at the same levels of trade; norma vaue may be increased or decreased to make
dlowance for any differences between the export price and norma value that iswholly or partly dueto
adifferencein the levels of trade in the two markets.

Commerce determined that Hoogovens failed to sustain its burden of proving its claim thet all
sdeswere made at one level of trade, and that the salesto its end-user and service center customers
were made at two different levels of trade.

At issue hereisHoogovens contention that dl sdesin the home market and for export to the
United States (export price sales) to its two customer groups - - end-users and steel service centers - -
were made a asingle level of trade and, therefore, no level of trade adjustments are necessary.

Hoogovens does not dispute that it was required to fully comply with Commerce s requests for
information, but vigoroudy disagrees with Commerce that it had any "burden of proof” to show there
was not two levels of trade. Rather, according to Hoogovens, arespondent who does not claim any
adjustment for different levels of trade need not prove a negative, i.e., that different levels of trade do
not exi<t, and therefore, adjustments for different levels of trade are not required. In essence, then,
Hoogovens maintains that snce it made no claim to Commerce for any adjustments for different levels
of trade, Commerce should smply have automaticaly caculated the margin of dumping without leve of
trade adjustments on the basis that dl salesin the home market and for export were made at a single
leve of trade. Commerce posits that whether or not a respondent sustains its burden of proof, the
agency has the responsbility for determining whet levels of trade exig.

Hoogovens directs the court’ s attention to the Statement of Adminigrative Action
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accompanying the URAA, H. Doc. No. 316, Val. 1, 103d Cong., 2d Sess. (1994) ("SAA"), as

authority that absent any claim for adjustments for differencesin levels of trade, a respondent bears no
burden of proof asto what levels of trade exigt. Interestingly, in support of the contrary conclusion,
Commerce srationde in the Find Results for placing the burden of proof on Hoogovensis aso
predicted on the very same SAA. Thus, Commerce explains.

Under the URAA, aleve of trade adjustment can increase or decrease
normal value. SAA at 159. Accordingly, the SSA directs Commerceto
"require evidence from the foreign producers that the functions
performed by the sdllers at the same levd of trade in the U.S. and
foreign markets are smilar, and that different sdlling activities are
actudly performed at the dlegedly different levels of trade” 1d. * * *
Thus, to properly establish the LOT of the relevant sdes, Commerce
specificdly requests L OT information in every antidumping procesding
conducted under the URAA, regardless of whether arespondent sdlls
solely to one nomina customer category, such as service centers or
end-users. Moreover, consistent with that approach, we note that of
necessity, the burden is on a respondent to demondtrate thet its
categorizations of L OT are correct. Respondent must do so by
demondrating that selling functions for sdes a dlegedly the same leve
are subdantidly thesame * * *.

Asamatter of policy, the Department cannot alow
respondents to form their own conclusonson LOT [i.e, dl sdesare
made at one level of trade] and then submit [only] the data to support
their concdlusons. Rather, it is the Department's responsibility, not
respondent’'s to determine LOTS. It is not that respondents have the
burden to "prove the negative," as Hoogovens states, but that
respondents have a burden to demondrate that there is only one LOT.
We make no presumption as to the number of LOTsin amarket.
Rather, the respondent must provide information which satisfactorily
demondtrates what L OTs exist. Respondent'sfallure in this case to
provide detailed LOT information leads the Department to conclude
that it has not met its burden of proof to demondrate thet there isin fact
only one LOT, particularly in light of other evidence indicating the
exigence of two LOTs.
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Find Results at 13206-07 (emphasis added). The court finds that Commerce' s position is not contrary
to law.

Commerce s determination with repect to levels of trade can significantly affect the calculation
of the margin of dumping and thereby the amount of dumping duties assessed and cash deposits
required. A respondent who, as here, seeks to minimize the margin of dumping by claming that al
sdeswere made a one leve of trade, and vigoroudy pursuesits clam in furtherance of that objective,
presumably possesses the relevant level of trade information, and of necessity, must bear the burden to
come forward with the necessary evidence to establish its clam. Nonetheless, as pointed out by
Commerce, whether or not a respondent meets its burden of production or provesitsclaim, it isthe
agency’ s responsihility, not that of respondent, to determine what levels of trade exis. 1d. at 13207. If,
for whatever reason, respondent fails to submit dl the requested information, Commerce must
nevertheless proceed in its investigation with the evidence available to determine what levels of trade
exid. In this case, Commerce determined that Hoogovens had failed to submit the information required
to sustain its burden of proof asto one leve of trade, and determined that sales were made in both
markets at two levels of trade.

.
COMMERCE’S FINAL RESULTSREQUIRE CLARIFICATION ASTO WHETHERITS
LEVEL OF TRADE DETERMINATION ISBASED ON EVIDENCE OF RECORD OR ON
FACTSAVAILABLE IN ACCORDANCE WITH 19U.SC. §81677e(a) and
§ 1677m(d).

Defendant and the domestic stedl producers argue that Hoogovens failed to provide full

information, failed to adequately respond to the questionnaires and supplementa questionnaires,
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Hoogovens provided Commerce with contradictory information, and that since Hoogoven' s responses
were deficient and it was uncooperative, Commerce properly resorted to facts otherwise available
pursuant to 19 U.S.C. § 1677¢(d)(1) and (2) in compliance with § 1677m(d).

The evidence of record shows that Commerce requested information from Hoogovens through
an origina and two sets of supplementa questionnaires endeavoring to obtain sufficiently detailed
information concerning Hoogovens sdlling functions, channels of trade, etc. with respect to the two
customer categories to whom Hoogovens made sdes in the home market and for export to the United
States - - service centers and end-users. Theinitid questionnaire requested information concerning,
inter dia, specific differences and smilarities in sdling functions and/or support servicesin the home
market and the United States related to each of its customer groups and how differences affected price
comparability. Hoogovens responded thet it “has determined that it cannot differentiate among the
sling functions performed and services offered to different classes of home market or export price

customers,” Hoogovens Section A Response at 17, P.R. 17.

Hoogovens continued to indst in its responses to the supplementa questionnaires that with
respect to its two customer categories Hoogovens could not distinguish levels of trade for its export
price and home market sales based on the selling functions performed by Hoogovens in connection with
those sales, that dl of its home market and export price sales used the same channels of distribution,
that prices charged in each market did not vary depending upon the channe of distribution, and
therefore, that all saleswere made at the sameleve of trade in both markets.

Interestingly, Commerce preliminarily accepted Hoogovens submissions ogtengbly as

adequate responses, and initidly determined there was one leve of trade for dl of Hoogovens sdes.
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However, the preliminary determination, which agreed with Hoogovens clam, was strenuoudy
objected to by the petitioners (domestic sted producersin this case) on the basis of certain information
Hoogovens had submitted in the third review, which alegedly was contradictory to information
submitted by Hoogovens to Commerce in the second adminigtrative review. Petitioners ingsted that
Hoogovens information demonstrated there were two levels of trade in each market.

Specificdly, in the third review domestic sted industry plaintiffs pointed to the fact that in the
second adminigtrative review Hoogovensinitialy claimed that it provided “much greater sales support”
to its end-user customers than to its service center customers, indicative of different levels of trade, but
subsequently reversed its position to clam there was only asingle leve of trade. Notwithstanding the
foregoing circumgtances, in the find results of the second review (and in the prdiminary results of the
third review, 62 Fed. Reg. at 47421) Commerce accepted Hoogovens claim there was asingle level
of trade.

However, following the preliminary results of the third review, and at the urging of the domestic
sted producers, Commerce specificaly asked Hoogovens to address the functions that it had
previoudy identified in the second review indicative of different levels of trade, Commerce's

Supplementa Questionnaire for Hoogovens (December 13, 1996) at 1. However, notwithstanding the

seemingly contradictory information submitted by Hoogovens in the second review focused on by the
domestic stedl producersin the third review, Hoogovens continued to ingst in the third review that it
could not differentiate between levels of trade based on sdlling functions performed by Hoogovens with
respect to its end-user and service center categories of customers.

Inits Find Results at 13207, Commerce stated:
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Respondent's failure in this case to provide detailed LOT [level of
trade] information leads the Department to conclude that it has not met
its burden of proof to demondrate that thereisin fact only one LOT,
particularly in light of other information indicating the existence of two
LOTs.

* * * *

In the present case, Hoogovens sold to end-users and service centers
in both the U.S. and home markets. It is undisputed that these
transactions conditute sales through different channels of trade.

With respect to the sdlling functions performed, we conducted
a comprehengve examinaion of the available information provided by
Hoogovensin this case. The Department requested information on
sling functions in the origind questionnaire and two supplementd
questionnaires. Based upon the information submitted on the record,
we are unable to determine concdlusively whether the specific sdlling
functions performed by Hoogovens with respect to sdesto the service
centers and end-users reflect sales at the same LOT.

* * * *

The statements and evidence Hoogovens has elected to place
on the record indicate an ability to isolate data on sdling functions and
determine how they vary in kind and degree by customer category or
end-use. Despite that apparent ability, Hoogovens declined to provide
al of the detailed information which the Department requested for
purposes of conducting aLOT andyss. As noted above, respondent's
falureto provide detailed LOT information has left the Department with
an inadequate record on this issue [of sdlling functions]. For example,
the Department specifically requested that Hoogovens "describe in
detall the nature and extent of the sdlling functions performed.” * * *
The Department required that "[f]or each sdlling function, describe in
detail whether it is performed to a greater degree, or in adifferent
manner, depending on customer type.” 1d. By its own admission,
Hoogovens performed varying levels of technica and qudity assurance
assistance. Nevertheless, Hoogovens did not provide the information
necessary for the Department to make a proper evaluation of LOT and
assess the assertions made by Hoogovens. Because Hoogovens has
not provided an adequate explanation of the servicesit performs, nor
demonstrated that variations in services supplied are not related to
customer category, the Department is unable to assess the vaidity of
Hoogovens claim thet it performs the same services for al cusomersin
al markets.
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Furthermore, other evidence on the record sugoests thet there
ae different sdlling functions performed based on the customer
category inthiscase. * * *

* * * *

Further, Hoogovens responses appear contradictory. * * *
* * * *

In sum, the evidence on the record demongtrates that, both in the home market
and in the United States, sales occur at two different stagesin the marketing process
and to two different customer categories ( i.e., service centers and end-users).
Significantly, in this case, the Department has dso determined that a pattern of
congstent price differences exists with respect to sales occurring at these two different
stages of marketing in the home country. In fact, Hoogovens has acknowledged that
one primary factor governing prices charged to end-users and service centersisthe
"higtoric commercid reasons related to the relative functions of service centers and end-
users. Therefore, on the basis of facts available we are treating EP and home market
sdesto end-users as a different LOT than home market sales to service centers.
Further, snce the bass for distinguishing LOT isthe provison of technicd and warranty
sarvices, and the LOT of the CEP salesisthe LOT of the affiliated service centers, we
aretreating dl CEP sdes as sdesto sarvice centers and this LOT as equivaent to the
home service center LOT.

I1d. 13208 (emphasis added).

The Find Results are clear that Commerce found the evidence of record inadequate to sustain
Hoogovens clam dl sdeswere made at one leve of trade. Notwithstanding Hoogovens failureto
submit adequate evidence to sustain its claim with respect to asingle leve of trade, the court agrees
with Commerce that it dill had the responsibility to determine what levels of trade existed. Both
defendant and domestic sted producers strenuoudly argue that in determining there were two levels of
trade, Commerce pointed to substantia evidence of record there were two levels of trade, and dso to
“facts avalable” It is unclear, however, whether Commerce predicates its determination there were
two levels of trade solely on dl the available facts of record, or whether Commerce resorted, in whole

or in part, to other facts available (not of record) pursuant 8 1677e(a)(1) or (2). While, of course, itis
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arguable that Commerce may have resorted to facts otherwise available pursuant to the statute,
sgnificantly, the satutory authority is not referred to in the Find Results, and even more significantly, in
the Find Results there is no specific andlysis concerning, or finding by, Commerce as to whether
Hoogovens questionnaire responses, or any other conduct during the investigation, meets any of the
specific criteria specified in § 1677&(8)(2), or whether Commerce complied with the prerequisite
conditions specified in 8 1677m(d)) for invoking the authority to resort to "facts otherwise available.”

See Borden, Inc., 4 F. Supp. 2d 1221,1244 (CIT 1998).

The“facts available’ statute, 19 U.S.C. § 1677¢e(a), providesthat Commerce “shdl, subject
to section 1677m(d) * * *, use the facts otherwise available in reaching the applicable determination” if
“(1) necessary information is not available on the record, or” “(2) an interested party * * * (A)
withholds information that has been requested by the administering authority or the Commission * * *.”
Defendant and the domestic plaintiffs contend that Commerce properly resorted to statutory facts
available because necessary information was not available on the record and Hoogovens withheld
requested information. Hoogovens, however, clams that substantia evidence of record establishesits
clam that dl sdeswere made a oneleve of trade, deniesthat it withheld any requested information,
and therefore, resort to other facts available was improper. Hoogovens further maintains that, in any
event, Commerce failed to comply with the prerequisite conditions under 8 1677m(d) for use of other
facts available pursuant to
§ 1677e(a).

Specifically, Hoogovens posits that Commerce s resort to facts available was improperly

predicated on the absence of information Commerce never requested. Continuing, Hoogovens
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contends that since Commerce faled to ask for the pertinent information it saysis now lacking in the

record, Hoogovens should not be held respongible for any deficiency in its responses to the

questionnaires, citing Queen's Flowers de Columbia v. United States, 981 F. Supp. 617, 628-29 (CIT

1997) (citing Olympic Adhesives, Inc. v. United States, 899 F.2d 1565,1572-75 (Fed. Cir. 1990),

and Helmerich & Payne v. United States, 24 F. Supp. 2d 304 (CIT 1998), citing Koyo Seiko Co. v.

United States, 92 F.3d 1162, 1165 (Fed. Cir. 1996). Hoogovens further maintains that Commerce
failed to give proper weight to evidence that Hoogovens' expert vidted dl mgor customersin the
United States in each customer category on aregular basis, and failed to treet as highly probative -
indeed compelling - that Hoogovens performed essentidly the same services for end-users and service
center customers in the United States. Commerce, however, found that the evidence of the visits “not
ussful.” Find Results at 13208.

Defendant, contends that Commerce made it clear to Hoogovensthat it required further
information, provided further opportunity to submit additiona information, and provided Hoogovens
with an opportunity to respond to the supplementa questionnaires, which satisfies the prerequisite

conditionsof 8§ 1677m(d). Citing Borden, Inc. v. United States, supra, Hoogovens, however, indsts

there was no proper legd or factual basis under the statute for resort by Commerce to facts available
pursuant to § 1677e(a)(1) or (2), and in any event, Commerce failed to comply with 19 U.S.C. §
1677m(d) by promptly providing Hoogovens with notice that its questionnaire responses were
“deficient” and by providing Hoogovens with an opportunity to remedy or explain any specific
deficiency.

Subsection 1677¢(a) provides that the use of facts otherwise available shal be subject to
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8§ 1677m(d). Borden, 4 F. Supp. at 1244-45. Section 1677m, enacted as part of the Uruguay Round

Agreements Act, Pub. L. 103-465, § 231, is "designed to prevent the unrestrained use of facts

available asto afirm which makes its best effort to cooperate with [Commerce].” Borden, Inc. v.
United States, 4 F. Supp. 2d at 1245. Pursuant to 8 1677m(d), entitled "Deficient submissons,” if
Commerce determines that a response to arequest for information does not comply with the request,
the agency is required to inform the person submitting the response of the deficiency and permit that
person an opportunity to remedy or explain the deficiency. If the remedia response or explanation
provided by the party isfound to be "not satisfactory” or untimely, the information may be disregarded
in favor of facts otherwise available, subject to

compliance with the prerequisite conditions of 8§ 1677m(d). However, under 8 1677m(e) the agency
may not decline to consider information that fails to meet the applicable requirements of the agency that
is submitted by an interested party and is necessary to the determination if certain five part criteria of
subsection (€) are met. See Borden, 4 F. Supp.2d at 1245 (" Subsection (€) may require use of the
repondent’s information notwithstanding that an explanation is unsatisfactory.”). Significantly, however,
there is no suggestion whatever in the Find Results that any of Hoogovens' responses were
“disregarded” by Commercein favor of facts otherwise available.

In addressing the level of trade issues, the Find Results are clear Commerce determined that
Hoogovens had faled to proveits clam that sdles were made at one level of trade, and are replete with
references to evidence on the record that, according to defendant and domestic sted producers,
condtitute substantial evidence that Hoogovens' sales were made at two levels of trade rather than one,

Nonetheless, the parties dso point to the reference in the Find Results to the basis for the determination
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being “facts available” Find Resultsat 13208.

Thereis no darification by Commerce asto whether such “facts available’ refer to the available
evidence of record aluded to by Commercein its Find Results, or to resort to either or both 8
1677¢e(a)(1) and (2). Commerce seemingly waffles between finding the record inadequate on the issue
of sdling functions and the lack of necessary information of record for a proper evauation of level of

trade, and aso finding from the evidence of record that Hoogovens sales were made at two different

levels of trade. Thus, Commerce found from the evidence of record: Hoogovens saleswere made
through different channels of trade; Hoogovens made admissions that it performed varying levels of
technica and quality assurance ass stance with respect to its two customer categories, home market
sales and export sales occur at two different stages in the marketing process, there was a pattern of
congstent price differences with respect to sdles occurring at the two different stages of marketing in the
home country; and the “historic commerciad reasons related to the relative functions of service centers
and end-users. 1d. a 13207-08. Thus, in view of the foregoing, it may well be that the absence of any
reference in the Finad Resultsto its statutory authority under 8 1677a(€)(1) and (2) or compliance with
§ 1677m(d) was intentional because Commerce's use of the term “facts available” in the Find Results
may smply have referred to the facts available of record.

The confusion concerning the evidentiary basis for Commerce s determination is further
amplified by the contradictory and waffling arguments of counsel for defendant and the domestic sted
producers. Thus, counsd for defendant and the domestic stedl industry producers seek to support
Commerce' s determination that sales were made at two levels of trade on the basis of both the

evidence of record pointed up by Commerce in the Find Results and “facts available’ pursuant to 8
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1677e(a)(1) and (2) and § 1677m(d).

For example, defendant contends that "dl of the available, non-conflicting, level of trade

evidence demongtrated that Hoogovens sales were made at two separate and distinct levels-of-trade.”
Deft's Mem. at 54 (emphasis added). However, defendant also posits that "Hoogovens falure to

provide detailed leve of trade information left the Department with an inadequate record on the issue,”

Mem. at 19 (emphasis added), and therefore, "Commerce properly resorted to facts otherwise

avalable” DeftsMem. at 21. Seedso, e.q., Deft's Mem. at 20, 42, and 59.

Similarly the domestic sted industry producers advance statutory facts available as abasisfor
sugtaining the level of trade determination, they aso vigoroudy argue there is substantia evidence of
record supporting Commerce' s level of trade determination, including much of the same evidence of
record cited by Commerce: Hoogovens' unrebutted contradictory initia submissonsin the second
adminigrative review indicating Hoogovens greater sales support to end-user customers than to
service centers; other admissions of record in the third review; product brochure representations; and

consistent patterns of price differences between customer categories. Domedtic Plantiffs Mem. in

Opposition to Hoogovens Motion for Judgment on the Agency Record at 17, 20-24,31. As argued by

the domestic stedl producers, ” based on the evidence of record, and congstent with the proper
dlocation of the burden of proof, the Department found evidence of two levels of trade in each

market.” Domedtic plaintiffs Mem. in Opp. To Hoogovens Motion for Judgment on Agency Record at

31.
A definitive disclosure by Commerce asto the precise evidentiary basis for each of its

underlying factua findings leading to its determination there were two different levels of trade
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(i.e., evidence of record - -judicialy reviewed pursuant to 19 U.S.C. § 1516a(b)(1)(B)(i))- - and/or
facts otherwise available pursuant to 8 1677e(a)(1) or (2), or both, in compliance with the prerequisites
under 8§ 1677m(d)), isacritica threshold requirement for further review of the leve of trade issuesin
this case.

While Government counsd and counsd for the domestic stedl industry producers sought to
support Commerce’ level of trade determination on the basis of substantial evidence on the record
buttressed by facts available pursuant to 8 1677e(a), fundamentaly, of course, areviewing court must
evauate the validity of an agency decision on the basis of the reasoning presented in the decison itself.

An agency determination "cannot be upheld merdly because findings might have been made and

consderations disclosed which would judtify itsorder . . ." SEC v. Chenery Corp., 318 U.S. 80, 94
(1943). Nor may "post hoc rationdizations' of counsa supplement or supplant the rationde or

reasoning of the agency. FPC v. Texaco, Inc., 417 U.S. 380, 397 (1974). See dso Hoogovens Staal

BV, 4 F. Supp.2d at 1219.

Inlight of the seemingly contradictory contentions of the parties and the considerable
uncertainty left by the Fina Results, the court remands to Commerce for clarification of the evidentiary
basis for Commerce s factua determinations concerning leve of trade. If Commerce' s determination
that Hoogovens sales were made at two different levels of trade was based on the evidence of record,
Commerce' s remand results should so advise the court, with a summary of what evidence on the
record Commerce relied on. If, however, Commerce relied on
§1677¢(8)(1) or (2), inwhole or in part, then in its remand results Commerce should so advise the

court, dong with afull disclosure of evidence demongrating that Commerce has complied with the
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statutory prerequisite conditions under § 8 1677e(a)(1) and/or (2), and 1677m(d) for use of that
authority. see Borden, 4 F. Supp. at 1286.
[1.
USE OF ADVERSE INFERENCES
If Commerce resorts to use of facts otherwise available pursuant to 8 1677e(a), under
§ 1677¢(b) Commerce, in selecting from among the facts otherwise available, may gpply an adverse
inferenceif it makes the additiond finding that "an interested party has failed to cooperate by not acting
to the best of its ability to comply with arequest for information.” See Borden, 4 F. Supp. 2d at 1246.
Hoogovens argues that Commerce erroneoudy found it to be uncooperative in responding to the
questionnaires, and accordingly, erred in sdecting from the facts “ otherwise available’ pursuant to 8
1677e(a). Hoogovens further maintains that Commerce improperly invoked “adverse
inferences’ against Hoogovens under 19 U.S.C. § 1677¢(b).

Clearly, in pointing out in the Find Results that "[d]espite [the] gpparent ability [to more fully
respond], Hoogovens declined to provide al of the detailed information which the Department
requested for purposes of conducting its LOT analyss,” 1d. at 13207, Commerce implicitly (if not
explicitly) made afinding pursuant to 8 1677&(a)(2)(A) that Hoogovens withheld requested information,
and aso afinding pursuant to § 1677e(b) that Hoogovens * has failed to cooperate by not acting to the
best of its ability to comply with arequest for information from [Commerce].” Nonetheless, defendant
and the domestic stedl industry producers, while insisting that Commerce relied on § 1677g(a), deny
that Commerce used adverse inferencesin making the level of trade determination pursuant to §

1677e(b). Sgnificantly, even if the prerequisite conditions for the mandatory use of facts avalablein
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reaching the applicable determination pursuant to § 1677e(a)(1) or (2) and § 1677m(d) exist, the use
of adverseinferences under 8 1677¢(b) is permissve, not mandatory. The Find Results make no
reference whatever to § 1677e.

As previoudy stated, snce counsd’ s post hoc rationae cannot be accepted by the court asthe
bassfor the agency’ s determination, the Final Results require clarification as to whether, and the extent
to which, if any, Commercerelied on § 1677e, either subsection (a) or (b), and the facts of record
demondtrating that Commerce met the prerequisite conditions.

V.
COMMERCE'SALLEGEDLY IMPROPER USE OF AGGREGATE INFORMATION IN
MAKING FINDINGSASTO SALESIN THE U.S. MARKET.

Hoogovens dleges that Commerce sleve of trade determination is flawed because Commerce
improperly utilized aggregated information, most of which applies only to the home market, to reach
generdized conclusions regarding both markets. Thus, argues Hoogovens, because of its reliance on
aggregated information, "Commerces fina determination contains virtualy no andyss of Hoogovens
U.S. sdles process.” Hoogovens Mem. at 30-31. In addressing the issue of levels of trade in its Find
Results Commerce may not have articulated the findings gpplicable to U.S. sdles with the precison and
Specificity that Hoogovens would have preferred. Nonetheless the court finds Commerce' s andysis
aufficently clear thet it covers Hoogovens U.S. sdes aswell as home market sales. Therefore,
Hoogovens objection that Commerce's findings with respect to level of trade are deficient because

they fail to address Hoogovens salesin the U.S. market is without merit.
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WARRANTY AND TECHNICAL SERVICE EXPENSES

Inits Find Results, Commerce treated al of Hoogovens  technical service and warranty
expenses as direct expenses in both the home market and U.S. market. 63 Fed. Reg. at 13205.
Accordingly, in the Find Results, Commerce deducted from the U.S. market (export) price and home
market (normal) price the amount of the warranty and technica service expensesincurred in the
respective markets. Find Results at 13205.

Domestic sted producers chdlenge the Fina Results on the ground that Hoogovens had

unsegregated direct and indirect expenses which Commerce improperly trested as al direct expensesin

the home market. Domestic sted producers, therefore, urge the court to remand with directions to
treat warranty and technica service expenses asdirect in the U.S. market and to deny an adjustment
for such unsegregated expenses in the home market, which of course would result in increasing the
margin of dumping.

Defendant admits "[u]pon review of the domestic producers brief, Commerce may have erred
in its treetment of technica service and warranty expenses in the home market.”Deft's Mem. at 59, and
requests a remand for reconsideration of the expensesin the home market.

Notwithgtanding Commerce' s admisson of possible error in treating the expensesin question
in the home market as direct expenses, Hoogovens contends that in its margin calculation, Commerce
properly treated the expenses in both markets the same (viz., as direct expenses) and opposes remand.

Specificaly, Hoogovens asserts: (1) Commerce is not automaticaly entitled to aremand smply
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because it so requests; and (2) defendant failed to articulate any reasoned basis why Commerce should
be alowed to reconsider its decision.
Fundamentally, of course, “[d] request by Commerce for a remand does not control the

court.” Timken Co. v. United States, 989 F. Supp. 234, 243 (CIT 1997). Hoogovensis correct that

defendant did not explicitly concede error or specificaly disclose any factua bassjustifying remand,
but Commerce did point to the arguments raised in the domestic stedl producers’ brief asthe basisfor
concession of possible error and its request for remand. Domestic sted producers brief spells out the
nature of the aleged error in Commerce's trestment of Hoogovens warranty and technica service
expenses as dl direct home market expenses. However, a this juncture the Government,
understandably, does not wish to take a definitive position with respect to domestic producers
contentions without further agency review.

The court is sufficiently clear asto the nature of the issues related to the home market warranty
and technical service expenses that Commerce would address if the Fina Results were remanded for
reconsderation since defendant’ s admission of possible error is expressy based on the contentions
rased by the domestic stedl producers. Therefore, there is a sufficiently specific basis for remand so
that Commerce may first reconsider the maiter before the court further reviews the issues related to the
treatment of home market warranty and technica service expenses as direct expenses.

The Find Results are remanded to Commerce for reconsideration of its treatment of the home
market warranty and technica service expenses as direct expenses.

CONCLUSION
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For the forgoing reasons, I T ISHEREBY ORDERED THAT the Find Resultsare

remanded to Commerce for further proceedings consistent with this opinion..

FURTHER ORDERED: Commerce's Remand Reaults shdl be filed with the Clerk of the

court within ninety (90) days of the date of this decison. Plaintiffs may respond to the Remand Results
within thirty (30) days from the date of filing the results with the court; defendant shal have thirty (30)
days from the filing of plaintiffs briefsto respond. Any reply brief by plaintiffsis due within twenty (20)
days of thefiling of the brief to which a plaintiff is replying.

Dated: New York, New York
January 21, 2000

James L. Watson, Senior Judge



